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State of Arizona Acupuncture Board of Examiners

1400 West Washington, Suite 230, Phoenix, Arizona 85007

(602) 364-0145  FAX (602) 542-3093

REGULAR MEETING
February 24, 2016
OPEN SESSION MINUTES
Members of the Arizona Acupuncture Board of Examiners met at 1:00 p.m. on Wednesday, February 24, 2016, at 1400 West Washington, Conference Room B-1, Phoenix, Arizona.
Board Members Present: 
Craig Seitz, D.C., L.AC., Professional Member, Chairman 

Jennifer Sandoval, L.AC., Professional Member, Secretary 
Raoul T. Jacques, Consumer Member 
B. Jeffrey Jolley, D.C., Professional Member 
Jose Montoya, L.AC., Professional Member

Board Members Absent:
Vacant, L.AC., Professional Member

Vacant, Consumer Member 

Vacant, Consumer Member
Administrative Staff:

Pete Gonzalez, Executive Director 
Attorney General Representative:
Seth T. Hargraves, Assistant Attorney General 
Call to Order
Chairman Seitz called the meeting to order at 1:10 p.m.  
The following order of business was then considered: 

Declaration of Conflicts of Interest
No conflicts were filed.

Discussion and Approval of Minutes

Board Member ​​Jacques moved the adoption of the January 27, 2016 regular board meeting minutes as amended with Board Member Montoya providing a second.  The motion was approved by unanimous vote: 5-0. 
	Jacques
	Jolley
	Montoya
	Sandoval
	Seitz
	Vote

	X
	X
	X
	X
	X
	Aye

	
	
	
	
	
	Nay

	
	
	
	
	
	Recused

	
	
	
	
	
	Abstained

	
	
	
	
	
	Absent


Legislation

Senate Bill 1105: acupuncture board; licensure; qualifications. 

Executive Director Gonzalez provided the following explanation of this proposed legislation. The bill amends Board statutes pertaining to fingerprinting requirements for licensure.  

SB 1105 was introduced to change legislation language regarding the fingerprint requirement for licensure.  The term “relicensure” is not defined in state law and the rule writers questioned whether the term meant renewal of licensees.  To avoid any further confusion, the bill removes the term “relicensure”, and the fingerprint requirement will only apply to initial applicants for an acupuncture license beginning on July 1, 2016.
The bill has cleared the House and headed to the Senate for further action.

House Bill 2501: health regulatory boards; transfer; DHS

This bill proposes to move health regulatory board under the Arizona Department of Health Services over the next four years.  The Aarons Company will provide a detailed explanation on the intent and contents of HB 2501.

Mr. Barry Aarons shared that he and others have been attending a stakeholder meetings called by Representative Heather Carter to address the transfer health regulatory boards into the Arizona Department of Health Services over the next four fiscal years.

Mr. Aarons reviewed one of the reasons for the action taken by the legislature by introducing HB 2501.  In North Carolina State Board of Dental Examiners v. Federal Trade Commission (FTC), the board issued cease-and-desist letters to non-dentists offering teeth whitening services under the assumption that they were practicing dentistry without licensure. The FTC filed a complaint, arguing that the board’s actions constituted an anticompetitive and unfair method of competition under the Federal Trade Commission Act. An Administrative Law Judge (ALJ) denied the board’s motion to dismiss on the grounds of state-action immunity. The Fourth Circuit sustained the ALJ’s ruling, reasoning that even if the board had acted in accordance with a clearly-defined state policy to displace competition, the board must be under state supervision to claim immunity. The Supreme Court affirmed the Fourth Circuit court’s decision, and ruled in favor of the FTC, citing that the board cannot invoke state-action antitrust immunity without active supervision by the state. 

An amendment was added that provides:

· The Director of the Arizona Department of Health Services (ADHS) will be required to review proposed board rules before the Board files the rule with the Governor’s Regulatory Review Council and allows the Director to reject the proposed rule if it would have a material anticompetitive effect and the proposed rule is not necessary to protect public health and safety and if the proposed rule would have a material anticompetitive effect and there is a less restrictive means available to protect public health and safety.
· Permits the Director to review any Board decision on request by a party within 15 days after the Board’s decision is made and after the party has exhausted its administrative remedies.
· The first wave of board transfers to ADHS, which includes this Board, will begin on July 1, 2016.

· Allows the Acupuncture Board and the other four boards scheduled to move beginning on July 1, 2016 to nominate a candidate for a vacant executive director position to the Director of ADHS for consideration.  The Board may send a name of a new nominee to the Director, if the Director rejects the original nomination.  The Director is required to fill the position if the Board fails to send the name of a new nominee to the Director within 120 days after the position becomes vacant.
· A study by the ADHS to report on July 1, 2018 on individual and combined Board staffing recommendations, including staffing levels and salaries; the consolidation of administrative functions; areas in which greater efficiencies and cost-effectiveness may be realized; and possibilities for integrating procedures and practices among the Boards.  

· The Auditor General will also be required to provide a report by July 1, 2018, to evaluate the structure, organization and operation of boards and make recommendations regarding Board-processes that can be streamlined to benefit licensees and be more uniform among the Boards while protecting public health and safety.
The Board had a number of questions on the Board’s ability to hire legislative consultants and other professionals in order to accomplish the Board’s responsibilities.
Chairman Seitz asked if other states have made similar changes, or proposed changes, to address the court case.  Mr. Aarons stated the responses by other states vary and some states have not responded, but will probably need to address this issue in due time.

No action was taken on HB 2501.

Senate Bill 1421: boards, commissions; compensation; expenses

Executive Director Gonzalez provided the following explanation of this proposed legislation. 

The bill requires all financial and performance audits performed by the Office of the Auditor General to evaluate use of administrative funds, per diem compensation and reimbursement of expenses for each employee of a state agency or member of a board, commission, council or advisory committee.

No action was taken on SB 1421.
Applications for Licensure 
The Board reviewed the license applicant chart and Board Member Jolley moved for the approval of the applicants for licensure listed below with Board Member Sandoval providing a second.  The motion was approved by unanimous vote: 5-0. 
Kiya M. Van Ness
Doris L. Herauf

Claire Williams

	Jacques
	Jolley
	Montoya
	Sandoval
	Seitz
	Vote

	X
	X
	X
	X
	X
	Aye

	
	
	
	
	
	Nay

	
	
	
	
	
	Recused

	
	
	
	
	
	Abstained

	
	
	
	
	
	Absent


Applications for Auricular Certificate

The Board reviewed the license applicant chart and Board Member Jacques moved for the approval of the applicants for auricular certification listed below with Board Member Montoya providing a second.  The motion was approved by unanimous vote: 5-0. 

Joel A. Keller


Susan M. Swan

	Jacques
	Jolley
	Montoya
	Sandoval
	Seitz
	Vote

	X
	X
	X
	X
	X
	Aye

	
	
	
	
	
	Nay

	
	
	
	
	
	Recused

	
	
	
	
	
	Abstained

	
	
	
	
	
	Absent


Other Applications/Requests – Continuing Education Provider Request for Course Approval

The Board reviewed the continuing education application and Board Member Sandoval moved for approval of the application with Board Member Montoya providing a second. The motion was approved by unanimous vote: 5-0. 
“Pediatric Tuina” provided by the Phoenix Institute of Herbal Medicine and Acupuncture for 3 hours on March 16, 2016 in Phoenix, Arizona.

	Jacques
	Jolley
	Montoya
	Sandoval
	Seitz
	Vote

	X
	X
	X
	X
	X
	Aye

	
	
	
	
	
	Nay

	
	
	
	
	
	Recused

	
	
	
	
	
	Abstained

	
	
	
	
	
	Absent


The Board reviewed the continuing education application and Board Member Montoya moved for approval of the application with Board Member Sandoval providing a second. The motion was approved by unanimous vote: 5-0. 
“Zang Fu Tuina” provided by the Phoenix Institute of Herbal Medicine and Acupuncture for 3 hours on April 8, 2016 in Phoenix, Arizona.
	Jacques
	Jolley
	Montoya
	Sandoval
	Seitz
	Vote

	X
	X
	X
	X
	X
	Aye

	
	
	
	
	
	Nay

	
	
	
	
	
	Recused

	
	
	
	
	
	Abstained

	
	
	
	
	
	Absent


Complaints/Investigations

Complaint #2016-02 re: Jonathan Lindsey and the Phoenix Institute of Herbal Medicine and Acupuncture

The Board asked if the person filing the complaint was in attendance.  Executive Director Gonzalez indicated the person was notified of the board meeting and the person is not present for this meeting.
Catherine Niemiec, President/CEO, from the Phoenix Institute of Herbal Medicine and Acupuncture, along with Jonathan Lindsey and Toni Bennalley addressed the Board regarding this complaint.
Ms. Niemiec and Mr. Lindsey offered to review the fourteen page response to the complaint.  This response states the complaint is a retaliatory action by a disgruntled and former employee of the Phoenix Institute of Herbal Medicine and Acupuncture.

Ms. Bennalley spoke to the content of the acu-detox program as provided by the Phoenix Institute of Herbal Medicine and Acupuncture.

The Board asked and was provided a general overview of the program to include how supervision by licensed acupuncturists of all training is provided by the school.

The Board reviewed and discussed Complaint #2016-02 and Board Member Jolley moved to dismiss this complaint with Board Member Jacques providing a second. The motion was approved by roll call: 5-0. 
	Jacques
	Jolley
	Montoya
	Sandoval
	Seitz
	Vote

	X
	X
	X
	X
	X
	Aye

	
	
	
	
	
	Nay

	
	
	
	
	
	Recused

	
	
	
	
	
	Abstained

	
	
	
	
	
	Absent


Executive Director Report
License and Certificate Status Report:  

Active Licensed Acupuncturists: 596
Expired Licenses: 4

Active Certified Auricular Acupuncturists: 36

Board Office Information/Activities: 

· Pursuant to Arizona Revised Statutes §32-3925 (B), license and certificate renewal notices for April 2016 licensees were prepared and sent.  In addition, expired license and certificate letters for the month of January 2016 were sent.
· Attended the 90/10 Executive Directors meeting on February 9, 2016.
· Executive Director Gonzalez attended the House Health and Human Services Committee hearing on January 20, 2016.  The bill requested by the Board (SB 1105) was on the Committee’s agenda for action.
· Executive Director Gonzalez attended the House Health and Human Services Committee hearing on February 16, 2016 regarding House Bill 2501—health regulatory boards, transfer, DHS.
· Completed and submitted the following reports to the Secretary of State’s office: Principal/Public Body Annual Report of Lobbying Expenditures; 2015 fourth quarter lobbyist report and lobbyist registration and renewal application. 
Rules

· Working with the Board rule writer to complete the rulemaking to implement the fingerprint requirement for licensure beginning July 1, 2016.
Performance Audit 

· The Office of the Auditor General has begun its work on conducting a performance audit of the Board.  This audit is conducted as part of the sunset review process outlined in state law.
Board appointments

· The Governor’s Boards and Commissions office has been informed that the following individuals have been appointed to the Board—Paulina Villa (Consumer Member from Yuma), Mindy Hayden, L.AC., from Mesa and Mario Fontes, L.AC., from Phoenix.

These three individuals are in the process of completing the required paperwork for appointment and hopefully will be joining the March 23, 2016 board meeting.

Future Meeting Dates
March 23, 2016
April 27, 2016 (Tucson)

Call to the Public

Jonathan Lindsey, on behalf of the Phoenix Institute of Herbal Medicine and Acupuncture, offered to provide a presentation on the acu-detox program as delivered by the school at a future board meeting.  In addition, the school would like to see a future discussion on facilities that can provide acu-detox services.
Discussion of Items to be place on a future meeting agenda

--Complaint(s)
--Legislation

--Acu-detox programs

Professional Business

Review, Discussion and Consideration of Auditor General’s Draft Report on Performance Audit and Sunset Review.

Board Member Jolley moved to enter into executive session to discuss and consider records exempt by law from public inspection, including the receipt and discussion of information or testimony that is confidential by State or Federal law at   2:26 p.m. with Board Member Sandoval providing a second.  The motion was approved by unanimous vote: 5-0.   

	Jacques
	Jolley
	Montoya
	Sandoval
	Seitz
	Vote

	X
	X
	X
	X
	X
	Aye

	
	
	
	
	
	Nay

	
	
	
	
	
	Recused

	
	
	
	
	
	Abstained

	
	
	
	
	
	Absent


The Board returned to regular session at 2:57 p.m.
Adjournment

Board Member Jolley moved for adjournment and Board Member Montoya provided a second.  The motion was approved by unanimous vote: 5-0.  The Board adjourned at 2:58 p.m.
	Jacques
	Jolley
	Montoya
	Sandoval
	Seitz
	Vote

	X
	X
	X
	X
	X
	Aye

	
	
	
	
	
	Nay

	
	
	
	
	
	Recused

	
	
	
	
	
	Abstained

	
	
	
	
	
	Absent


Respectfully Submitted,
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Pete Gonzalez

Executive Director
Approved by the Board: March 23, 2016
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